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INTRODUCTION

* Same problems that make detection and
investigation difficult make proving a cartel case

difficult
—Cartels conducted 1n secret
— Explanations for suspicious conduct

* Competitor meetings

* Advance price announcements
—Inherent ambiguity of 1dentical prices
—Victim knowledge limited



What to Prove

ELEMENTS OF ANTITRUST CRIME




ELEMENTS OF ANTITRUST CRIME

The charged conspiracy was knowingly
formed and was in existence at or about the
time alleged;

The defendant knowingly joined the charged
conspiracy; and

The charged conspiracy either substantially
affected interstate commerce or occurred
within the flow of interstate commerce.




MAIN ELEMENT: AGREEMENT

* Mutual understanding that the parties will

combine their efforts for a common, unlawful
purpose

* Tacit agreement or understanding



pecific inten
= Coercion
= Or even express verbal agreement or

understanding




STANDARD OF PROOF IN CRIMINAL CASES

* Proof Beyond Reasonable Doubt

» Unanimous Verdict of 12 Jurors



How to Prove

TYPES OF EVIDENCE







= Audio / video tapes




It’s good having this meeting. If we
hadn’t met today, we were going to

decrease our prices. This meeting keeps
us competitive.



CARTEL MEETING | MAUI, HAWATI
MAR. 10, 1994




INDIRECT /CIRCUMSTANTIAL EVIDENCE

= Kvidence that relies on an inference to
connect it to a conclusion of fact
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INDIRECT /CIRCUMSTANTIAL EVIDENCE

» Examples:
» Simultaneous price increases by competitors
= Competitor meetings and phone calls
= Similar mistakes in bids
* Firms act 1n seemingly non-rational ways
= Acts of concealment
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TIMING OF MEETINGS AND PHONE CALLS

Surcharges- Effects on American Commerce
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Use timelines to show relationships between events
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DETECTING ANTITRUST CRIMES:
SIMILARITIES IN BID PROPOSALS

Look for:
- Similar handwriting, typeface, stationery, email address

- Last-minute changes — white-outs, physical alterations to
prices

* Vendor picks up an extra bid package for another vendor
OR submits a competing vendor’s bid
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ETECTING ANTITRUST CRIMES: SIMILAR ERRORS
SUBMITTED BY “COMPETITORS”

Fascu Fadivo Light Towo

Emene for the Bestoration of one igthiag tower a1 the Paseo
a Paka Thetoal amount of our estimate 15 *“One Handred

Inclnding the supply and iaseallation of Lighting fisciures and poaer hook up.

Wesineerel !h-:-|:¢ that this izaccording to your requircments, Please give us a call us

December 31, 1997

Department ! H ! ! 0“

Tivan. Cuam.

Sulbs eet: Repair of one Pasen Stadinm Light

We submit here Wwith our estimate for Keps 0 Kestoraton of
one Lighting Tower at the Pasce Stadium that was \\hmage by Typhoon
Balea. The total amount of our estimate is “One Huldred Forty Eight
Thousand Thres Hundred Fifty Dollars and 00/ 100 (& 148,350.00)".
Inciuding Labor, Materinls and Equipment.

We hope that the above guolaticn is satisfactory. Flease give us a call
/o have any gquestion. Thank you very much:.
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ANTITRUST IN THE DIGITAL AGE

Same basic fraudulent conduct

— E-commerce: Recent case regarding agreement to fix prices using
pricing algorithms

* Social Media

In electronic bids, look for:
— Metadata & IP addresses

— Copy-paste errors, identical misspellings, identical typos, identical math
errors

— Cover e-mail header information that is incorrect
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ANTITRUST IN THE DIGITAL AGE

she is sure she can get it approved w1th mlmmal effort

There are a lot of million dollar opportunities at Il T am working up a template for the ||| |  EGTGczNN
operation. I will send it to you Sat.
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1. CERTIFIED FOR
DMS REG 1

SOLICITATION AND OFFER

2. SOLICITATION NUMBER 3. SOLICITATION

DLAL3H~85-B-8852 ¥ | SEALED 80 1B)

| NEGOTIATED (RFP}
. ADDRESS MAILED OFFER TO:

NA

DEFENSE PERSONNEL SUPPORT CENTER
DEFENSE LOGISTICS AGENCY S
DEFENSE PERSONNEL SUPPORT CENTER
2800 SOUTH 20TH STREET

POST OFFICE BOX 8059

PHILADELPHIA, PA 19101-8059

. Sealed offers will be received at the Defense Personnel Support Center, ATTN: DPSC-SPA, Bldg 9, 2-E, uatil
thour)_ 2:00 P M. local time (date) 19 JUN 198

be addressed per bloc clectronic transmissions per block 7A: and handcarried offers delivered to the specific

location set forth in block 7. 1f offering, your reply envelope must be plainly marked with the solicitation number, date.

and time set forth for receipt of offers.

CAUTION:
FAILURE TO SUBMIT OFFER: See Section L, provision No. 52.214-9,0r 52.215-15. When not responding to the solicitation
with an offer complete the reverse side, fold, offix postage and mail.

LATE SUBMISSIONS, MODIFICATIONS AND WITHDRAWALS: See Section 1, provision No. 52.214-7 or 52.21510.
All offers ore subject to all terms and conditions contained in t| .

mrereaes (O stensibly two different ice cream

. THIS PROCUREMENT IS FOR
| .
1 Unrestricted
| Total Small Business set-aside with price differ-

companies

ential for Labor Surplus Area Concerns.

" . . N

' Partial Small business sct-aside withprice differ-
ential for Labor Surplus Area Concemns.

stricted with price differential for Labor Surplus

. In compliance with the above, the wdersymed aees, if this offe
from the date for reecipt of offe
at the price sct opposite cach item, delivered authe destgnated pomnt(s), witein the ime specified in the « chedule.

. DISCOUNT FOR PROMPT PAYMENT
(See Section I, Cluuxe No. 52-232-81

ACKNOWLEDGEMENT OF AMENDMENTS
(The olferor ucknowledges receipt of amend-|
ments to the SOLICITATION tor nflerors
wnd related documents numbered and
dated.)

13. OFFEROR

B 123 First Street
Arlington, TX

F

I Jeff Blue Bonnet, President
of Blue Bonnet Ice Cream
Company

/s

wor. Blue Bonnet Ice Cream Company

OFFER DATE

June 19, 1985

e
DATE 1SSUED
14 MAY 1985

T DELIVER HANDCARRIED OFFER, INCLUDING DELIVERY BY COMMERCIAL CARRIER

DEFENSE LOG

DEFENSE PERSONNE
WITH 20TH STREET

OFFICE
PHILADELFHIA,

. To assure prompt delivery mailed offers should

location sen |

SOLICITATION AND OFFER ] oms REG ! -

RTIFIED FOR NATIONAL DEFENSE UNDER BOSA REG I AMD/ 08 FAGE

4. DATE 135UED

14 MAY 1985

DEFEN“EEP‘E SONNEL SUPPORT CENTER
]

OFFER DEPOSIT!

BLDG. 9. 2ND FLOOR, WING E
27600 SOUTH 20TH STREET
PHILADELFHIA, A 19145

AGENCY
. SUPPORT CENTER

BES
PA 171018059
Th. ADDRESEE

ecerved ar the Defense Personnel Support Center, A , Bldg 9, 2-E, until
(dare)_19 JUN 158 : ipe delivery mailed offers s
ffers delivered to the specific
ith the solicitation number, date,

; 2 clectronic trans s per bl
wrth in block 7. envelape must be plainly m

and time set forth for receipt o

FAILURE TO SUBMIT OFFER: See Section L, provision Ma. S1.214.9.cr 53,215.15, When net responding to the solicitation

with on aifer

LATE SUBM

complete the reverse side, fold, eflix posiegs and mail.

15SI0NS, MODIFICATIONS AND WITHDRAWALS: See Section 1, provision No. 52,2147 or 5221510,

o oll tesms and conditions contained in this sel tisn.

Lubor Surplus Arca

ICe Cream Company” and KIMUM BID ACCEF TANCE PERIOD

MAME AND
ADDRESS

i Check il re

18, MAME AND

erms upin which prices an fered
dube.

30 CALENDAR DAYS CALENCAR GAYS

WENT HO.

| FACILITY
CODE

Angela’s Ice Cream Company
456 Other Street
Arlington, TX

I Angela Jones, President of
5 Angela’s Ice Cream Company

/s

16, OFFER DATE

6/19/85

21









T TIRTIIED FOR NATIONAL DEFENSE UNDER BOSA REG 2 AND/OR | PAGE [ OF

CMS REG 1
SOLICITATION AND OFFER \ ™" s 3

TRBUE T RTION RomeER TSRO T BRTE 0D |5 RESUBTTIGR PIRCHASE FEqR
DLA L85~ B-8852 i S0
1A . neaotTED 1P 16 WAY 1985|  SEE SCHEDULE
2 YORES WAILES BFFER 70 O cpargr | T e O S v comaron e
spol0 DEFENSE PERSONNEL SUPPORT CENTER
i Y
DEFENSE LOGISTICS AGENCY
DEFENSE PERSONNEL SUPPORT CENTER BLDG 3 IND FLOOR. WG €
200 SOUTH 20711 STREET PUILADELPHIA, PA. 19145
POST OFFICE BOX 869
PHALADEL PHiA, PA 191018059
oA FOR (NFORMATION CALL (Na collect Calls) S ADDRESS ELECTRONIC TRANSMISSIONS T0: (When Authortzed)
n892 4276 Facsimiles (215 9522228
- (Fot Voice Acknowiedgment: {215) 952-2235}
PRSP S e e
e DPSC.S : TELEX:  See DPSC Clause L394

SOLICITATION
o will be recerved at the Defense Personmel Support Center, ATTN: DPSC-SPA, Bldg 9, 2-F, until
19 JUN 1985 To assure prompe delivery mailed offers should
carried offers delivered to the specific
Iy marked with the solicitation number, date.

. Sealed offel
thour) :00 P.M, local time (date)
be addrensed per block 6: clectronic wransmussions per block 7A: and hand
location set forth in block 7. If offering, vour reply envelope must be plain
and time ser forth for recespt of offers
CAUTION:

FAILURE TO SUBMIT OFFER: See Section L, provision No. 52.21
with an offer complete the reverse side, fold, affix postage ond mail.

4.9,00 52215415, When ot responding to the solicitation

LATE SUBMISSIONS, MODIFICATIONS AND WITHDRAWALS: See Sectian 1, provision No. 52.2147 or 5221510,
Al} offers are subject to all terms and conditions contained un this solicitation.

5. THIS PROCUREMENT IS FOR MILK AND ICE CREAM PRODUCTS AND 151

Unrestriceed |1 Combined Smail Business/ Labor Surplus Area
. Total Smadl Business set-aside with price differ-
ential for Labor Surplus Area Concerns !

Y Partial Small business set-uside wihprice differ

Set- Aside
" Partial Labor Surplus Area Sec-dside.
KX Total Small Business Set-Aside.
7% Parnial Small Business Set-Aside.

ential for Labor Surpius Area Concems.

| Uneestricred with price differential for Labor Surplus

Area Concerns

OFFER (MUST BE FULLY COMPLETED BY OFFEROR)
NOTE-1TEm 10 DOES WOT APPLY IF THE SOLICITATION INCLUDES SECTION K, PROVISION NO. 52.214-16, MINHUM BID ACCEP TANCE PERIOD

10 in conpliance with the shose, the wders umed apgecs, il this eifer is sccepted withio 73 calendar days
o receipt of offrs apecified above, o famish s or A nems upom which prices are offered

1t the pree <ot ppvsie cich fren, detiverod 4 the desigraced poinets], wathin the time specified in the schedale.

T on rowRTErRERT | 0CALERoRR GAvs | 36 CAUENDAR 0AYs | S0CALENSAR OAYS [ CALENGAR DAY
\Ser Sectran i, Clugse N, 52:20380 % % % %
T RCRRNRESRENENT OF AVENTIENTS WM G T T aMERT 1O oxTE
(T otros v te A0 e i o1 aeri
ments ta ithe SOLICITATION for afferues l
) i

1. OFFEROR FACILITY
ZoDE CObE

Capitol ICe Cream Wholesalers, Inc.

NAME AND 1 -
pricion 2307 Bladensburg Read, N.E.
(Sireat, Citv, Washington, DG 20018
County, State
! RZA CODE AND
and Zip Codet ;ELQPHONEEANNUMEER

202-832-7300

|| Chack if temtrance address 15 ditfsrent from shove - Enter such address m schedule isee ctause Kid)

T e Am TITeE oF PERSON AUTHORIZEG T4 SIGN OF FER (Trpe or e
Norgan E; Willjafs, ident
3 ¢ / 16. OFFER DATE

- s;nmuae/ Z %WL/// s June 19, 1985

OPSC FORM 33 reqr)  (oveRps 8, ORSOLETE
PR 85





TTTTRTITIET Fom WATIORAY DEFENSE CNGER ROSA AEG Z wn,w\t/ o
SOLICITATION AND OFFER Cus PEG !
N s

SLILATATION NUMSER 3. scLICITATION ‘l TATE 1550ED0 [ 5. REQUISITION FURCKASE RECRNQ)
4 Hr85-B-8852 - - x | SEALED BID 1#8)

o 1 85-5-885 ; econaTen e 16 MAY 1985  SEE SCHEDULE

®. RODRESS MEILED OFFER 10 TTobE S| 2 T DELIVER HANDCARRIED OFFER INCLUDING DELIVERY BY COMMERCIAL CARRIER TO;
|7 seoto DEFENSE PERSONEL SUTPORT CENTER
N N FFER DEPOSITORY
DEFENSE LOG ICS AGENCY S
DEFENSE PERSONNEL SUPPORT CENTER BLDG 9. 2ND FLOOR, WING £

2800 SOUTH 20TH STREET

280 SOUTH 20TH STREET PHILADELPHIA, PA 19185

POST OFFICE BOX 8059
PHILADELPHIA, PA_19101-806%

6A. FOR INFORMATION CALL [No calieet Catls} 7A. AOCAESS ELECTRONIC TRANSMISSIONS TOI (¥nen Avthortzed)
simiter (215) 952-2228

21592 4276
(For Voice Acknoviedgment: (215) 992-2235)

- T ETHT: ;

oeice svmeoL: DPSCS TELEX:  See DPSC Clause L59A

SCLICITATION
Senlod oifers will be recerned ¢ the Deferse Personne! Suppors Center, ATTN: DPSC-SPA, Bldg 9, 2-E, until
fhoue) : focal e gare) 19 JUN 1985 To assure prompe delivery mailed offers should
b addrensed per black 67 clevtronic srunsmissians per block 74: and handearried offers delivered to the specific
lock 7. If affering, your reply envelope must be plainky marked with the solicitation number, date.
cceipt of offers.

locarion set forth in
and 1ime set forth for
CAUTION:
FAILURE TO SUBMIT OFFER: See Sechon L, provision No. 52.214:9,0r 5221515, When rot respunding to the salicitation
with on offer complete the reverse side, fold, offix postage ond mail.

LATE SUBMISSIONS, HODIFICATIONS AND WITHDRAWALS: See Section 1, provision No. 52.2147 or 52.21510.

All offers ore subject 1o ofl tems and conditions contoined in this solicitatian.

LRERENT 15 FOR F N0 150
b Uacestricted | Combined Small Business,’ Labot Surplus Area
| Totsl Smalt Business set-aside with price differ- St Aside

encial for Labor Surplus Area Converns. ' Partia) Labor Sarplus Area Set-Aside.

[
i Panial Small business scr aside wich price differ- KX Total Small Business Set-Aside.
ential for Labor Suepius Area Concerns. 7 Partiol Small Business Ser-Aside.

Uncestricted with price differentiai far Labor Surplus

Aren Coneerns

GFFER .UST OF FULLY COYPLETED EY CFEE
| WCTELTE 12 DGFS 10T APPLY IF THE SGUICITATION INCLUDES SECTION K, 740 2.7 1a-36, wir16UK BIC ACCEETANCE FERIOD

ROR

Jendar days
T any o 5 items upon which prices are offered
o che scteduie.

10. o complionce ath che sbave, the i pmed if s offer is aceepted withia
oo, th. dac e reeripe v offers specified ahove,
1 the Une: specifie

1 vhe price set oppesite cach “rem, eelvered 1 ohe Jesignared pomtfs), wi

CALENGAR GF VS

N ovec
See Section 1, Cluse Mo S22

TCCALENGHR CAYS | 30 CALEMCAR DAYS

ENDAR OAYS

81

CNT RO BRONET FAYMENT ‘ TEr

s i FurnEnT B0 CATE CATE

- L !
s

Rosin & Co., Inc. T/A Briggs lce Cream Co.

witeron e
meats ta the S
v rered doci

NAME AND 5110 Buchanan Street
roomess Hyattsville, Mp 20781
County, Stare Prince Gecrge's County

AREA CODE ANO
TELEPHGNE NUMBER

A Zip Cotes

| hock it romsttance scldess 15 ditizcent from sice < Entar such sddhess o <chedale fve close K42 301-277-8788

16 RAME AND TIFLE OF PERSON AUTHORIZED TG SIGN OFFER (Type or prints

Joseph R. Rosin, Presigdit N\

5. SIGNATURE 7/ V5 oFFER BRTE
S ("‘ i 6/19/85

CFSC FORM 33 Sgf)  (OvEReRINT D
apa 85

N JAN %6, OBSOLETE







Metadata
Can be
Revealing:

Subject:

Author:

Template:  Mormal.dot

[T Save preview picture

16, BFFER QATE
Tune L9, L9845

DPSC FORM 33

e " 22




DEFENSES




CARTEL “DEFENSES”

* Do not stand up to critical examination

- Are widely rejected in jurisdictions with
antimonopoly laws

- Are not supported by real-world experience



NOT A DEFENSE: REASONABLE
PRICES, NO EFFECT

* Reasonable Pricing

= “The price we set was not too high. It was merely to stabilize prices because
otherwise, everyone would lose money.”

= Agreement to fix or stabilize prices at any level 1s unlawful

= Really an argument against the basic principle of competition and antimonopoly laws

= Lack of Effect
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NOT A DEFENSE:
“UNSAFE” COMPETITION

“If we compete on price, we will reduce the safety and
quality of the product or service that we provide, and
consumers will be hurt.”

= In most markets, quality judgments are best left to
the consumer

= When consumers are not qualified to judge quality
(e.g., medicines):
governmental quality regulation
non-government institutions may provide information
cartel does not solve this problem & 1s not the solution
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CARTEL “DEFENSE”:
“SERVICE AND QUALITY COMPETITION”

“We compete on service and quality. It is better for
consumers if we all agree on one uniform high price
and then all compete to provide better service or
better quality.”

- If a cartel raises prices, members may try to compete
(or ‘cheat’) with service or quality

* Not what consumers really want
— Competitive market provides them choice; cartel does not

— If enough consumers want a certain price/quality alternative, and
are willing to pay for it, a competitive market will make 1t
available to them



CARTEL “DEFENSE”’:
“CONFUSING COMPETITION”

“Competition is too confusing. It is much easier for
customers to understand things if all the prices are
the same (or if they are assigned to one seller, etc.).”

- Sometimes competition produces a complex set of
prices or goods
— 1f customers are confused, some firms will find that it 1s profitable
to stmplify
* Sometimes competition produces many firms
— customers do not have to contact all possible firms
— competition can protect even lazy consumers



CARTEL “DEFENSE”:
“UNFAIR COMPETITION”

“A cartel is necessary to stop unfair and unethical
competition, such as secret discounts, rebates, and
special deals.”

* When a cartel makes this argument, it means that it
wants to be able easily to detect ‘cheating’ on the
cartel price
— Especially 1n oligopolistic industries with public price lists

— Discounts are often the leading edge of serious price competition in
a market

* Different from legitimate consumer protection



= Bluffing

= Statute of limitations/withdrawal




DIFFICULTIES OF PROOF




DIFFICULTIES OF PROOF AT TRIAL

Agreements reached in secret

= (Often no documentation

Innocent explanations for suspicious conduct
= “Follow the leader” pricing

= Inherent ambiguity of identical prices

Victims’ knowledge limited

Conspirator Witnesses
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DIFFICULTIES OF PROOF AT TRIAL

= Members cheat

= Members compete on non-agreed aspects of
competition

" e.g., service, delivery, quality

= Cartels can break down, get back together

33



PROVING THE CARTEL




PROVING AGREEMENT

- Consider all types of evidence, direct and
circumstantial

* Consider all the evidence together

+ Circumstantial evidence can bolster direct evidence,
and vice versa
—“Some circumstantial evidence 1s very strong, as

when you find a trout in the milk.” Henry David
Thoreau



PAPER AND PEOPLE:
BUILDING THE MOST EFFECTIVE PROSECUTION

Typically need both involved witnesses and compelling documents

— “Smoking gun” documents great, but need witnesses to authenticate and
explain

— Cooperating witnesses are impeachable but bolstered by documents

— Documents that show suspicious patterns/similarities in bids/prices need
sponsoring witnesses to explain and elaborate

— Gov’t has the burden: prepare to counter all defenses and defense witnesses;
1mpeach witnesses with their own documents

Bottom line: successful prosecution requires jury appeal and ability to
blunt defense tactics.
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CORROBORATION IS KEY

- In complicated cases, being able to corroborate key
facts with several sources of evidence is important
to:

— Show that statements of intention and agreement were acted upon
— Demonstrate that actions had an 1impact

— Test and support cooperator testimony

— Make the evidentiary presentation compelling

 Connect Statements and Actions
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CORROBORATION STEP: CONNECT
STATEMENTS TO ACTION

Look for sources of evidence that will demonstrate whether the
conspirators acted in conformity with their statements

— Witnesses

- Note: even where a witness does not remember the particular incident in
question, may be useful to hear from him what he would have done under
the circumstances, based on longstanding practice

— Communications

* Look for conspirators remarking about whether a scheme worked. That may
not often occur, but when i1t does, it can be extremely useful.
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